INTRODUCTION
From the beginning of modern religious-liberty jurisprudence, the most difficult and penetrating questions about the proper relationship between church and state have arisen with special frequency, controversy, and fervor in the often-charged atmosphere of education. As Professor Joseph Viteritti notes, "As far back as can be remembered, religion has been at the center of American education, as a source of both inspiration and agitation."' Likewise, Professor Thomas Berg observes that "religion and education are perennially mixing." 2 When reviewing the battles about when the state must accommodate the religious demands of individual citizens and how the government should balance recognition of religious traditions in American history against the prohibition on government endorsement of religion, we find that school boards, school administrators, teachers, students, and their parents have often occupied the front lines.' Schools and the religion clauses collide persistently, and litigation frames many of these collisions. Current collisions rest on a deep legal history and approaches to resolving them continue to evolve over time. Indeed, the Supreme Court's first encounters with f Professor, Cornell Law School.
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While voucher programs certainly garner substantial public attention, such programs do not fully describe the breadth of the intersections among public schools, religion, education reform, and religious schools. For example, many public school districts have recently become far more amenable to introducing religious subjects into the formal school curriculum. 2 Additionally, one aspect of the No Child Left Behind Act,' easily the federal government's most significant foray into the nation's elementary and secondary schools," that has generated relatively little public discussion is how the law facilitates public financial support for religious faith-based groups that provide tutoring services to students who qualify for such supplemental services, so long as the services provided are secular. 5 That various education-reform initiatives continue to implicate religious schools, the Court's evolving religion clause jurisprudence, and the particular application of the religion clauses in the education setting underscore the need to gain a clearer understanding of how federal courts resolve such claims. While scholars approach such questions from an array of perspectives, ours is empirical and focuses on various background factors that are thought to inform religionclauses-litigation outcomes that involve elementary and secondary schools. Although different models seek to structure the relation between schools and the First Amendment in different ways, in this Article we dwell on one such model that we have considered previously, the "proreligion" model. 6 Partly owing to the Supreme Court's use of malleable balancing tests and open-ended exceptions, the religion clauses doctrine is noted for instability and uncertainty. Doctrinal instability and uncertainty affords lower federal court judges ample space to exercise their judgment and discretion in resolving religious cases. 21 See Winn, 131 S Ct at 1447. 
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[79: 185 Insofar as our school cases overlay a frequently highly charged political context-elementary and secondary education-on to religious issues, the prospect for extrajudicial factors to influence judicial outcomes increases.' One benefit for empiricists, then, is that precisely because lower federal court judges are not typically bound by determinate high-court precedent, a study, such as ours, of factors that influence judicial decisions in this area is likely to bear fruit. 29 Incident to our larger, ongoing empirical examination of religious-liberty decisions in the lower federal courts,' this Article examines the efficacy of the proreligion model in the education setting. To do so, we studied all digested Establishment and Free Exercise Clause decisions by federal court of appeals and district court judges from 1996 through 2005 that involved elementary and secondary schools. As it relates to differences between school and other (or nonschool) cases, what we find, in brief, is that our alternative ideology variables of party of appointing President and common space scores achieve significance.' That is, while Republican-appointed judges were more likely than their Democratic-appointed counterparts to reach a proreligion decision in school cases, ideology did not correlate with a proreligion outcome in nonschool cases. Results using common space scores as a proxy for ideology were similar. Two other sets of results also warrant note. First, judges with prior judicial experience as well as the more senior federal judges were less likely to reach proreligion decisions in school cases but not in nonschool cases. Second, we note that for school cases an increase in the percentage of the population that is Jewish in a jurisdiction increased the likelihood of a proreligion decision. In contrast, for nonschool cases an increase in 32 This Article proceeds in two parts. Part I describes our data and research methods. Our principal results are discussed in Part II. In our Conclusion, we emphasize the limitations of our results and consider ways in which this line of research might be fruitfully expanded and developed in the future.
I. DATA AND METHODOLOGY
A. Data Consistent with our prior empirical work on the federal courts, we focus on lower federal court judges and their decisions in cases raising constitutional religious freedom issues. 3 Specifically, we created a database of the universe of digested decisions by the federal district courts and courts of appeals resolving challenges to the Establishment and Free Exercise Clauses from 1996 to 2005.' As the decisions were collected, the direction of each judge's ruling, the general factual category of the case, the religious affiliation of the judge, the religious demographics of the judge's community, the judge's ideology, the judge's race and gender, and various background and employment variables for the judge were coded.
We treated each individual judge's ruling in an individual case as a "judicial participation," which served as our unit of analysis." Each district judge's ruling was coded separately, as was each individual vote by the multiple judges participating on an appellate panel. Accordingly, the primary focus of our study was the judge rather than the court as an institution or a collective appellate panel. That is, we measured the individual response of each judge to each religion clauses claim. Sisk, Signaling and Precedent in Federal District Court Opinions, 13 S Ct Econ Rev 63, 67-72 (2005) ; Sisk and Heise, 99 Nw U L Rev at 761-62 (cited in note 30). For a discussion of why we feel a study of lower federal court opinions is especially apt in this context, see Sisk and Heise, 110 Mich L Rev at *7-9 (cited in note 30) (describing the rationale behind collecting data on federal circuit and district court opinions when evaluating the effects of judicial ideology on outcomes in religious freedom cases). 34 See note 46 and accompanying text. 35 For more detailed information about our study, data collection, and coding, see Sisk, Heise, and Morriss, 65 Ohio St L J at 529-53 (cited in note 26).
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[79:185
A few research design points deserve attention. As our study endeavors to assess judicial decision making, we excluded decisions by Supreme Court justices from our data set. Although the Supreme Court has the final word in constitutional decisions, the lion's share of federal constitutional cases are resolved by lower federal courts. 37 Also, owing to the small and stable number of justices serving on the Court, we find that empirical studies of the members of that unique institution sometimes migrate from social science to biography. Moreover, as discussed above, because the Supreme Court's jurisprudence regarding both the Establishment and Free Exercise Clauses has been unstable over time and uncertain in application, the district and appellate court judges have retained important decisional latitude in this area. While Supreme Court precedent certainly plays a key role in federal litigation in the lower courts, there remains substantial play in the doctrine as applied to an individual case and set of facts. For this reason, the body of litigation in the federal district courts and courts of appeals is particularly amenable to a meaningful empirical analysis of influences upon judicial decision making. Finally, we believe that for decades social scientists' and legal academics' focus on the Supreme Court may have come at the expense of scholarly attention to the lower federal courts.'
Given our decision to focus on lower federal courts, however, our inclusion of district judges along with courts of appeals judges in this study and our coding both types of judges in the same way on merits decisions warrant discussion. Our effort to expand empirical study beyond circuit judges and evaluate the larger pool of lower federal judges has merit, particularly in the constitutional rulings context. To be sure, many scholars are conducting important research on district court judges through quantitative study of dockets and developments and rulings at the multiple stages of the civil litigation process." Recognizing that "the nature of district court judges' work is 37 See Pauline T. Kim, Lower Court Discretion, 82 NYU L Rev 383, 391 (2007) .
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Encouragingly, the traditional focus on the Supreme Court has been broadened in the last decade, with the federal courts of appeals and district courts becoming the subject of increasing attention among political scientists and legal academics doing empirical work. For a brief summary, see Sisk, Heise, and Morriss, 65 substantially different from that of appellate judges," many of these scholars tailor their empirical research to the distinct institutional setting of the district court. ' While we feel such work is important, we nonetheless concluded that a docket-oriented approach was neither possible nor particularly well-suited for our study of outcomes in religious cases. In the particular context of constitutional rulings, the appellate court's typical deferential posture regarding trial court factual determinations gives way to the "constitutional fact" exception for "factual" disputes that frequently reside at the heart of a constitutional question." Moreover, trial and appellate judges share parallel responsibilities for resolving contested constitutional questions, including the central constitutional significance of factual assertions, precisely "to prevent the idiosyncrasies of a single judge or jury from having far-reaching legal effects. 41 See Rankin v McPherson, 483 US 378, 385 n 8 (1987) (noting that trial court fact findings are subject to "constitutional fact review" by the appellate court). See also Henry P. Monaghan, Constitutional Fact Review, 85 Colum L Rev 229, 229-32 (1985) . the data point for our study. For the high-visibility area of religion clauses challenges, however, we believe that the rate of district court dispositions through written, even published, decisions is much higher than the base rate. To test our belief, a spot check of a hundred Establishment Clause complaints produced in a search of the Westlaw pleadings database revealed that nearly three-quarters lead to written decisions, most of which were also published. To be sure, our search process undoubtedly captured a larger share of appellate rather than district court activity. In our school case subset we find 78 district court judicial participations (24.1 percent) and 246 appellate court judicial participations (75.9 percent). Accordingly, readers fairly might place greater weight on our findings with respect to court of appeals judges than to district court judges.
In our prior study of 1986-1995 religious-liberty decisions, for substantive and practical reasons, we included only published * decisions in our database. In so doing, we knowingly "biased our database in favor of decisions that raise highly visible, controversial, landmark, or difficult questions of religious freedom, or at least issues of religious freedom that a judicial actor found particularly interesting and thus worthy of publication." ' For this 1996-2005 study, we have expanded the database to include the set of unpublished but digested opinions available on Westlaw. In addition to 1,921 judicial participations from published decisions, our data set includes 401 judge votes from decisions that were digested by Westlaw but not published in the reporter system. Because not all decisions, even those that are written, are digested, the data set still is likely to be skewed to the more significant decisions. Thus, our data set may be biased toward decisions that raise highly visible, controversial, landmark, or difficult questions of religious freedom, or at least issues of religious liberty that a judicial actor found particularly interesting. Fortunately, those are precisely the types of decisions that we would wish to analyze for evidence of variation among judges in their response to significant constitutional problems upon which reasonable people could disagree. Having decided to focus on published and digested decisions, we conducted a search on Westlaw for all decisions 7 in which the digests of the opinions prepared by West include the terms "free exercise," "establishment clause," "establishment of religion," "religious freedom restoration act," or "equal access act." In addition, we searched for the appearance in the opinion digests of "free speech," "equal protection," "due process," "title vii," and "discrimination" as connected to religious phrases. ' To be coded as a decision on the merits, a ruling by a district judge must have accepted or rejected a particular claim in a manner that engaged the underlying merits of the claim, even if the ruling was not a final judgment. We excluded nonmerits justiciability decisions and procedural rulings from our study. 9 For court of appeals judges, a ruling was coded on the merits if it affirmed or reversed a final judgment by a district court on an Establishment or Free Exercise Clause claim or remanded the case after an evaluation of a significant element of the merits of the claim." If a three-judge appellate panel issued a decision that later was reheard en banc (or was the subject of a dissent from the denial of rehearing en banc), each judge was recorded as having cast only one judicial vote, even if the judge participated on both the three-judge panel and the en banc panel (or the dissent from the denial of rehearing)."
Our dependent variable, proreligion, reflects the direction of the individual judge's vote in each case, coded as "1" when the outcome favored religion and as "0" when religion was disfavored. We crafted our dependent variable by blending two distinct streams of cases. Thus, decisions upholding free exercise or related accommodation claims (thus affirming the vitality of the religious exercise or expression and elevating it above nonvital governmental controls) and decisions rejecting Establishment Clause claims (thus approving 47 By adopting the universe of decisions in the selected time period as the basis for collecting the data, we avoid issues of sampling in this study, other than, of course, the problem of our unavoidable omission of unpublished decisions, discussed earlier. See Part I.B.
48 As evidenced in our description of the background variables for the judges involved in this study, the US Appeals Courts Database, for which Professor Donald R. Songer at the University of South Carolina was the principal investigator, is an invaluable resource. See Donald R. Songer, US Appeals Courts Database (The Judicial Research Initiative at the University of South Carolina), online at http://www.cas.sc.edu/poli/juri/appct.htm (visited Oct 28, 2011) . However, as will be apparent in what follows, the scope of religious-liberty decisions that we wish to explore is more expansive than is captured in that database's coding of court of appeals decisions in such categories as free exercise of religion and establishment of religion. [79:185 governmental acknowledgment or support, at least on a neutral basis, for religious sentiments or institutions) were treated as decisions favoring religion. In contrast, decisions that rejected free exercise or related accommodation claims as well as decisions upholding Establishment Clause claims were treated as disfavoring religion.
Of course, by adopting a "favoring" and "disfavoring" religion coding scheme, we in no way intend to imply that any individual judge or scholar who resists giving preferential treatment to religious practice under the Free Exercise Clause or who insists upon a strict separation of church and state under the Establishment Clause is hostile to religious faith or is in any way antireligious. Rather, we adopt a more positive tack by suggesting that a person who takes the position of upholding the priority of religious practice in the absence of a compelling governmental interest and who generally approves of the open participation of religious individuals in community affairs and the accommodation of religious institutions with government can be plausibly characterized as proreligion in public life.
Our final data set consists of 2,322 judicial participations, drawn from 1,091 distinct decisions. As Table 1 illustrates, of the universe of judicial participations, 324 involved elementary or secondary schools (public and nonpublic). In our subset of school cases, just under one-half (46.9 percent) were classified as proreligion outcomes. While the overwhelming majority (81.1 percent) of other cases (that is, cases not involving schools) dealt with Free Exercise Clause claims, within the smaller subset of school cases, Free Exercise claims were a slight minority (45.4 percent). In summary, the particular subset of judicial participations of interest, school cases, benefits from a relatively equal mix of proreligion and nonproreligion outcomes as well as Free Exercise and Establishment Clause claims. Our effort to model the likelihood of proreligion decisions draws heavily on our prior work. 52 Because we analyzed the influences of an array of independent variables, multiple regression models were adopted. As our dependent variable is dichotomous, we estimated logistic regression models. 3 Our two primary models (using different proxies for ideology) were nearly identical in the percentage of the overall variation explained and were largely parallel in statistically significant variable correlations.
Our independent variables are organized into three broad categories: case types, judges' background and demography, and community demography. As for case types, insofar as we are particularly interested in the proreligion decisions in the education context, "School Case" identifies those cases involving private or public elementary or secondary schools. Moreover, for reasons we describe more fully below, we felt that legal theory as well as the practical distribution of our data support including a dummy variable, "Establishment Clause Case," which permits us to distinguish between the two distinct streams of decisions in our data set (Establishment and Free Exercise Clause decisions). This distinction is necessary as a control, as we believe that the Establishment and Free Exercise Clause cases were likely to systematically differ in terms of their probability of generating a proreligion outcome. Indeed, at the descriptive level, results in Table 2 Although our interest dwells on whether judicial decisions are proreligion, our research necessarily draws on the larger judicial decision-making literature."
As such, a second category of independent variables focuses on the judges-specifically, their religion, background, gender, and ideology. For background information on judges we drew on several sources, including standard biographies on federal judges," online databases, independent research into the records of Senate judicial confirmation hearings at the National Archives, and an earlier survey of federal judges on certain subjects where the information was uncertain. 7 To the extent that the religious demographics of the community in which the judge maintains chambers (the Catholic percentage in the community, the Jewish percentage in the community, and the total adherence rate to any religious group in a community) might inform judicial outcomes, we include those variables. When we conducted a survey of certain judges on whom data was uncertain about prior employment background, we obtained an extraordinary rate of return from the federal judges to whom the survey was sent, in excess of 90 percent. The National Archives research on Senate judicial confirmation hearings and the survey responses from the federal judges who were contacted are on file with the authors. account for any possible time trend during the ten years of data, we also include the year of decision as a variable.
II. RESULTS AND DISCUSSION
We estimate a proreligion judicial outcome model for lower federal court cases that involved elementary and secondary schools using logistic regression. Notes: Proreligion Outcome = 1. * p < .05; ** p < .01. Standard error adjusted for 13 clusters in circuits.
A. Findings on Political Party and Ideology Variables
In this study, "the 'Pro-Religion' dependent variable measures a particular robust view about the propriety of religion in public life,"' or, in this focused study on education, about the visibility and presence of religion and religious viewpoints in public school and public support for parents who wish their children to attend private religious schools. Opponents of public recognition or accommodation of religion in this educational context should not casually be characterized as "harbor[ing] antipathy toward faith or religious believers outside of this peculiar legal context,"" 9 but rather as adopting a strict separationist or secularist perspective toward interactions with religion in this particular realm of public life.
As Table 3 illustrates, in federal court cases that arise at the intersection between the religion clauses of the First Amendment and elementary and secondary education, political ideology emerges as a robust predictor of outcomes. Holding all other variables constant, a Republican-appointed judge was nearly twice as likely to vote in a proreligion direction (at a rate of 59 percent) as was a Democratic-appointed judge (at a rate of 30 percent). Using common space scores as a proxy for ideology, the more conservative judges were predicted to choose the proreligion side of the case at a 63.7 percent rate, compared with a predicted probability of a vote in that direction of only 26.6 percent by the more liberal judges.
In two other phases of our religious-liberty decisions study, we have separately explored the influences on federal judges when deciding Establishment Clause and Free Exercise Clause cases 58 Sisk, Heise, and Morriss, 65 Ohio St L J at 508 (cited in note 26). 59 Id.
[79:185 generally (including both education and noneducation cases). In our overall examination of Establishment Clause decisions in the federal courts from 1996 to 2005, we found a powerful ideological or political party influence on outcomes. Holding other variables constant, Democratic-appointed judges were predicted to uphold Establishment Clause challenges at a 57.3 percent rate, while the predicted probability of success fell to 25.4 percent before Republican-appointed judges.' By contrast, in the "Religious Free Exercise/Accommodation" phase of the study, the lead story was the impaired success rate for Muslim claimants, not the political leanings of judges."
Knowing that political variables were significant and potent in the general Establishment Clause case context, while not significant in the general Free Exercise Clause case context, we included a dummy variable for Establishment Clause cases in this combined educationfocused study so that the demonstrated political salience of Establishment Clause cases would not drive the results. Importantly, even with that control, ideology measured in alternative ways emerged as a highly significant and substantively strong influence on the outcome in school cases. In sum, what we observe here is not merely a side effect of the political influences on Establishment Clause decisions (as contrasted with Free Exercise decisions). Instead, we believe we have likely uncovered something specific to the education setting when Establishment Clause and Free Exercise decisions are examined together in the public and private elementary and secondary school context.
Party of appointing President.
Although crude and subject to multiple qualifications, the simplest, most commonly used, most unambiguously reliable (for accurate coding), most frequently verified as a meaningful and stable influence on judges, and most easily interpreted measure as a proxy for judicial ideology is party of appointing President (Republican or Democrat).' For each judge casting a vote in a religious-liberty case in our study, appointment by a Republican President was coded as 60 See Sisk and Heise, 110 Mich L Rev at *14-15 (cited in note 30). Insofar as our alternative measures of ideology achieve significance, both warrant closer examination. As shown in Figure 1 , holding all other independent variables constant at their means, the predicted probability that a Republican-appointed judge would vote in a proreligion direction is 59 percent, while the probability for a Democratic-appointed judge was 30.1 percent-a margin difference of 28.9 percent. 3 Thus, for the party that sought a religious accommodation or defended a public interaction with religion, the chance of success nearly doubled before a Republican-appointed judge, as compared to a Democratic-appointed judge. 63 The vertical lines in Figure 1 represent the 95 percent confidence intervals for these two predictions. Thus, while our best estimate is that a Republican-appointed judge is 59 percent likely to rule in a proreligion direction, the probability could be as low as 49.2 percent or as high as 67.9 percent. Similarly, while we predict that a Democratic-appointed judge would vote for the proreligion side of the case 30.1 percent of the time, the probability could be as low as 16.4 percent or as high as 43.8 percent. Because the probability that the comparative values would appear both in the higher end of the interval for a Republicanappointed judge and in the lower end of the interval for a Democratic-appointed judge is much lower than 5 percent, we are confident that the margin is higher, probably much higher, than the 5.4 percent margin between the low and high ends of these two confidence intervals.
[79:185 Our political culture influences the agendas and policy goals of those individuals who compete for the presidency, and in the United States the two major political parties help shape the political culture. As a result, the ways in which the two major political parties approach religion and education policy warrant brief discussion. During the past few decades, a "devotional divide" ' has opened in American politics and become embodied in the two major political parties and their platforms. "All else equal," Professor William Galston writes, "the more often individuals attend church, the more likely they are to regard themselves as conservatives and vote Republican." ' Based on its 2008 survey of "religious intensity" and social and political views, the Pew Forum on Religion & Public Life found that "[a]cross a variety of religious traditions, those who say that religion is very important in their lives, express a more certain belief in God, or pray or attend worship services more frequently tend to be much more conservative in their political outlook and [79:185 more Republican in their party affiliation."' While many persons of faith continue to affiliate with liberal political movements, the Democratic Party has become the political home for secularists, who have become a key constituency in the party and especially among party activists. 7 By 1992, fewer than one-third of all delegates to the Democratic Convention attended church regularly, fewer than onequarter found religion to be highly salient in their lives, and more than 60 percent qualified as secularist in outlook. ' On the specific topic of education, the platforms of the political parties confirm that Republicans look favorably at efforts to acknowledge, accommodate, and interact with religion in the educational setting, while Democrats look more skeptically at the introduction of religion or religious influences into public education or the inclusion of private religious school options in public programs. Since 1972, every national Republican Party platform has called for the return of prayer to schools.' The most recent national Republican Party platform (2008) "energetically assert[s] the right of students to engage in voluntary prayer in schools and to have equal access to school facilities for religious purposes."
' During this period, the word "prayer" has never appeared in national Democratic Party platforms."
State Republican Party platforms have been even more emphatic in approval of prayer and acceptance of a religious presence in publicly supported education. For example, the current platform of the Republican Party of Iowa says that "Judeo-Christian values and Scripture should not be excluded from the public schools,"" while Texas Republican platforms regularly "urge school administrators and officials to inform Texas school students specifically of their First Amendment rights to pray and engage in religious speech, individually or in groups, on school property without government interference. To the extent that Presidents and their judicial appointment agendas reflect the processes and structures that frame American political life, one might expect to find that ideology influences federal judicial decisions involving religion and schools, at least at the margins. Indeed, this finding of an ideological influence on federal court decisions on religious liberty in the educational context from 1996 to 2005 is consistent with results from our earlier study.' In our study of religious-liberty decisions in the federal courts from 1986 to 1995, both traditional partisan and alternative ideology proxies were not statistically significant in any of our major models." The single exception was in the education context, where claims by parents and schoolchildren for accommodation of their religious beliefs or practices were more likely to be favorably received by Republican-appointed judges. As we concluded then, "This result is not surprising, given that conservatives in recent years have been most critical of the educational establishment and frequently bemoan the exclusion of religious influences from public educational institutions; likewise, conservatives have been protective of the rights of private schools to operate with minimal governmental oversight."" 75 Colorado Democratic Party, Colorado Democratic Party Platform Process 2010 -12: Platform Committee Report-v.6 Final 14 (2010 , online at http://www.coloradodems.org/docs /2010PlatformWeb.pdf . 
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78 See Sisk, Heise, and Morriss, 65 Ohio St L J at 602 (cited in note 26) (finding that judges who were appointed to the lower federal courts by Republican Presidents were significantly more likely to rule in favor of students or parents seeking a religious accommodation in public schools from 1986 to 1995).
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80 Id.
2. Common space scores.
As an alternative measure of judicial ideology, and to further test the robustness of a political or ideological influence in religiousliberty cases arising in public or private elementary and secondary education, we also coded each district and court of appeals judge for common space scores. Professors Keith Poole and Howard Rosenthal originally developed the "nominate common space" score measure of ideological preferences for members of Congress, placing all aspects of legislative voting into the same ideological dimension along a liberal-conservative continuum.' Subsequently, Professors Michael Giles, Virginia Hettinger, and Todd Peppers adapted this measure for the study of judges:
Scores on this dimension are scaled from -1 for most liberal to +1 for most conservative. Absent senatorial courtesy the measure of senatorial preferences is assigned a value of zero [and the President's score is substituted]. If senatorial courtesy is operative and there are two senators of the President's party in a state, senatorial preferences are measured as the mean of the common space scores of the senators.' Among political scientists, common space scores have come to be regarded as "the state-of-the-art measure for the preferences of US Court of Appeals judges. ' Just as being appointed by a Republican President was positively associated with a proreligion vote on the religious-liberty claims in our study, being scored conservative on the common space score continuum was also positively associated with a proreligion vote. Holding all other variables constant at their means, the more liberal judges under the common space score measure (at -0.6) were predicted to cast a proreligion vote at a 26.6 percent rate, while the more conservative judges (at 0.6) were predicted to vote in a proreligion direction at a 63.7 percent rate.
In Figure 2 , we generate the average predicted probabilities of a positive vote on an Establishment Clause claim for each common space score in the range from -0.6 to 0.6, at increments of 0.1, while Policy and Partisan Selection Agendas, 54 Polit Rsrch Q 623,631 (2001) .
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Lee Epstein, et al, The Judicial Common Space, 23 J L, Econ, & Org 303, 306 (2007) . For a more detailed discussion of common space scores as an ideology proxy, see Sisk and Heise, 110 Mich L Rev at *13 (cited in note 30).
holding the other independent variables constant. The solid, darker line in the middle is the best estimate of the average predicted probability for that increment in the common space score. The lighter, broken lines that appear above and below are the higher and lower parameters of the 95 percent confidence intervals for the average predicted probability at each one-tenth increment of the common space score continuum. 
B. Judge Background and Community Demographic Variables
A federal judge's prior experience as a state or local judge was significantly and negatively correlated with the proreligion dependent variable in the context of school cases. Thus, prior service at the state or local level in the courts apparently was associated with a judge's propensity to rule against educational accommodations for religious adherents and against public educational policies acknowledging religion. The standard hypothesis has been that "the insulation from popular sentiments that the judicial office often provides" should make a judge with prior judicial experience "more willing to support potentially unpopular claims."" However, when that prior experience was obtained at the state or local level, where judges often are subject to electoral approval, we previously have suggested that such judges may develop habits of greater deference to the products of the elected branches of government. ' In any event, the negative association by former state or local judges with the proreligion dependent variable in school cases does not fit comfortably into either interpretive package. While a vote to accept the claim of a religious believer seeking a Free Exercise Clause accommodation overturns the decisions of education officials and agencies, a vote to reject an Establishment Clause challenge to government interaction with religion affirms the actions of the government. Perhaps local and state judges, having seen the sometimes-volatile nature of religious disputes in their communities and local schools, become skeptical about the wisdom of any governmental interaction with or accommodation toward religion and religious believers.
Greater seniority of the judge (measured by number of months on the federal bench when the decision was issued) was also associated with a negative vote on the proreligion dependent variable. In prior research, the hypothesis has been that years of seniority on the bench "test hardening not of the biological arteries [as would age] but rather of the bureaucratic judicial arteries." ' In our prior study of religious-liberty decisions from 1986 to 1995, we found the seniority or time on the bench of the deciding judge to be significantly correlated with adoption of an antipolitical model for interpreting the religion clauses of the Constitution-that is, a tendency to overturn the decisions of the political branches of government.' In contrast, in this study of religious-liberty decisions from 1996 to 2005, the apparent adoption of a secularist perspective by judges of greater seniority involves a mix of rulings that sometimes defer to (in free exercise cases) and that sometimes demur to (in establishment clause cases) the actions or policies of government.
In the end, this particular finding may be (at least in part) an artifact of our introduction of a control variable for establishment clause cases into this focused study of school cases. While that control variable serves a vital purpose in clarifying the separate and powerful effect of political variables on religious-liberty claims arising in the educational context, it may serve to distort the influence (or lack thereof) of such other variables as seniority. Indeed, when we remove the Establishment Clause control variable in alternative regression runs, seniority falls out of significance in one of the two models. Moreover, in our separate studies of Free Exercise Clause and Establishment Clause cases generally, seniority on the bench does not approach standard significance thresholds.
Finally, we note the finding that a higher Jewish presence in the population of the metropolitan area where the judge has his or her chambers was significantly associated with a proreligion ruling by the judge. Because Jews in the United States have "generally favored a policy of stringent separationism,' ' " this result is counterintuitive. As we discuss elsewhere, 8 we fear that our religious demographic variables may mask other underlying influences, based on population density or region of the country. Accordingly, without further exploration and recalibration of demographic variables, we are reluctant to place too much analytic weight on these specific findings.
CONCLUSION
In many ways, our finding that a judge's ideology influenced whether a judicial outcome in religion clauses cases involving elementary and secondary schools was proreligion does not surprise. This finding did not jar either of us, even though we both cling to the aspiration of impartial judging and view the rule of law as requiring something more than judicial policy preferences in disguise. Of course, to the extent that ideology is poised to emerge, it is hard to imagine a riper context than what we selected for study-schools.
We are also mindful that skeptics of a "legal" model of judging will find comfort and empirical support in the findings from this study. A few important factors should temper any firm conclusions drawn from these results, however. We begin by acknowledging that law is not perfectly determinate in every case, particularly in Establishment and Free Exercise Clause cases, that some level of judicial discretion is both inevitable and, indeed, to some degree desirable, and that judges, as human beings, bring to their judicial decisions and analyses their general life experiences and perspectives to the task. Indeed, current Supreme Court religion clauses jurisprudence almost guarantees as much. By failing to more clearly define its reasoning in majority opinions, by emphasizing a multiplicity of theoretical approaches that resist distillation into a single, coherent theme owing to uncertainties about discerning the governing legal rules and doctrine, and by offering the vaguest generalities in articulating adjudication standards, the Supreme Court's religion clauses rulings all but ask even the most conscientious of lower court judges to draw on personal reactions to religion and political attitudes about the role of religion in leading public institutions, including schools.
Compounding problems for lower federal court judges posed by legal uncertainty, the education context, particularly elementary and secondary schooling, is especially loaded from a political and ideological standpoint. Indeed, precious few issues can be more highly charged and politically sensitive than religious issues incident to the operation of schools for the nation's youth. The school endures as a unique institution in the manner in which it brings together the public and private lives of citizens. It is also the locus of a collision of rights and interests between and among students, their parents, teachers, administrators, and citizens. Thus, either factorlegal uncertainty or a highly charged political context-would lead many to expect that the judge's ideology will inform legal analyses. That these two factors interact in our context all but assures that ideology will play some role. Indeed, given our focus on religious cases involving schools, we would have been far more surprised not to find evidence of ideology influencing judicial outcomes in some way.
Results such as ours, flowing from a specific context involving one particular corner (albeit, an important one) of constitutional law, benefit from greater context. Existing empirical evidence drawn from the larger landscape of judging in the federal lower courts provides little by way of empirical support for the conclusion that judicial ideology or a purely attitudinal model of judicial decision making has displaced the legal model. Specifically, the weight of existing evidence drawn from studies exploring large numbers of judicial outcomes across a diverse array of subject matter and fields suggests that extralegal factors, including a judge's ideology, explain only a small part of the variation in judicial outcomes. ' In the future, researchers might consider extending our analysis in various ways. For example, other discrete settings (that is, settings besides school) would benefit from similar analyses to test whether our findings are unique to the setting or, in contrast, are robust in religion cases across various settings. Aside from whether alternative contexts are studied, researchers might also consider the admittedly arduous task of gathering and coding the larger set of unpublished and undigested decisions. Although we do not feel that the inclusion of unpublished decisions would materially upset our major findings, similar analyses in different contexts strike us as a quite promising and interesting avenue for future work. We are as curious as anyone else about whether the salience of ideology that we find in the school context would emerge in religion clauses decisions involving other contexts.
Insofar as the push for education reform is unlikely to dissipate anytime soon, the number and magnitude of intersections involving religion and schooling will continue to increase and place increased stress on legal doctrines. Thus, however one receives evidence of ideology influencing judicial outcomes in religion clauses cases involving schools, it is likely that this evidence will persist over time.
